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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES

Petitioner/Cross-Respondent XPO Logistics Freight, Inc. -- formerly Con-
Way Freight, Inc. -- certifies the following pursuant to Circuit Rules 26.1 and 28.1.

(A) PARTIES AND AMICI

The parties are Petitioner/Cross-Respondent XPO Logistics Freight, Inc. and
Respondent/Cross-Petitioner National Labor Relations Board. International
Brotherhood of Teamsters, Local 63 also was a party in the matter before the
National Labor Relations Board.

(B) RULINGS UNDER REVIEW

The ruling under review is the Decision and Order issued by the National
Labor Relations Board on April 23, 2019 in Case No. 21-CA-227312, and which is
reported at XPO Logistics Freight, Inc., 367 NLRB No. 120. In Case No. 21-CA-
227312, XPO Logistics Freight, Inc. is contesting International Brotherhood of
Teamsters, Local 63’s certification as bargaining representative in Case No. 21-RC-
136546, reported at 366 NLRB No. 183 (2018).

(C) RELATED CASES

The ruling under review has not previously been before this Court or any other
court. The National Labor Relations Board’s Cross-Application for Enforcement,
Case No. 19-1125, has been consolidated with XPO Logistics Freight, Inc.’s Petition

for Review, Case No. 19-1097. XPO Logistics Freight, Inc. is unaware of any other



related case involving substantially the same parties and the same or similar issues.
D.C. Circuit Case Nos. 18-1247 and 18-1267 (Con-Way Freight Inc. v. NLRB)
involve a petition for review and cross-application for enforcement of different
issues in different cases consolidated in the same National Labor Relations Board
proceeding with the instant case, and also reported at 366 NLRB No. 183 (2018).

s/Joshua L. Ditelberg

Joshua L. Ditelberg



CORPORATE DISCLOSURE STATEMENT

XPO Logistics Freight, Inc. -- formerly known as Con-way Freight Inc. -- is
a freight transportation and logistics company. It is a Delaware corporation that is
100% owned by XPO CBW, Inc. f/k/a Con-way, Inc., also a Delaware corporation.
XPO CNW, Inc. is 100% owned by XPO Logistics, Inc., a publicly-traded Delaware
corporation.

STATEMENT REGARDING JOINT APPENDIX

Pursuant to Federal Rule of Appellate Procedure 30(c) and Circuit Rule 30(c),

counsel for the parties have consulted and agreed to use a deferred joint appendix.
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JURISDICTION

The NLRB had jurisdiction under 29 U.S.C. 8 160(a) to issue its April 23,
2019 Decision and Order finding that XPO unlawfully refused to bargain with the
Teamsters under 29 U.S.C. §8 158(a)(1) and (5).

XPO filed a timely Petition for Review of the Decision and Order on April
30, 2019. The NLRB filed its Cross-Application For Enforcement on June 10, 2019.
This Court has jurisdiction in this matter pursuant to 29 U.S.C. 88 160(e)-(f).

This Court is authorized to review the Decision and Order, as well as the
underlying certification decision and administrative record, pursuant to 29 U.S.C.
8 159(d), which provides that the entire record of the proceedings underlying a
certification decision shall be before the Court upon a petition for review or
enforcement of a Board order that is based in whole or in part upon such decision.

ISSUES PRESENTED

1. Whether the NLRB’s decision that the October 23, 2014 election result
was the product of employee free choice is supported by substantial evidence.

2. Whether the NLRB should have set aside the results of the October 23,
2014 election and declined to certify the Teamsters as bargaining representative for
the reasons described in XPQO’s Objections in Case No. 21-RC-136546.

3. Whether the NLRB erred in failing to hold that the “laboratory

conditions” required for a fair union representation election under the NLRA did not



exist in Case No. 21-RC-136546, such that the results should have been set aside
and the Teamsters not certified as bargaining representative.

STATUTES INVOLVED

Pertinent statutory provisions are set forth in the Statutory Addendum.

STATEMENT OF THE CASE

l. Procedural History

Pursuant to a Stipulated Election Agreement in Case No. 21-RC-136546, the
NLRB conducted an election on October 23, 2014 to determine whether the
Teamsters would be the bargaining representative of a unit of full-time and regular
part-time driver sales representatives and driver sales representative students
employed by XPO at its ULX service center located at 1955 E. Washington
Boulevard, Los Angeles, California. The revised tally of ballots issued on July 20,
2015 was 22 votes in favor of the Teamsters, and 20 votes cast against the Teamsters.

XPO timely filed Objections to the election and offers of proof on October 30,
2014. After an initial investigation, the NLRB Regional Director ordered that a
hearing be held on the following Objections:

Objection No. 1

During the critical period, the Union and its representatives, agents and
supporters engaged in threatening, intimidating, coercive and abusive conduct
directed at the Employer’s employees, supervisors, managers, consultants, and
others, which threatened, intimidated, and coerced employees, placed them in
reasonable fear for their safety, and placed them in reasonable fear of retaliation,
retribution, and other reprisals if they did not support or vote for the Union in this
election.



Obijection No. 2

On the day of the election, the Union and its representatives, agents, and
supporters threatened, intimidated, and coerced employees while they were on their
way into the Employer’s facility to vote in this election.?

Objection No. 3

Even if the conduct set forth in Objections 1 and 2, above, cannot be attributed
to the Union or its agents, this conduct constituted improper third party conduct that,
either singularly or cumulatively, destroyed the minimum laboratory conditions
necessary for a free and fair election and interfered with the election result inasmuch
as it constituted improper pressuring, threatening, coercion, and intimidation of
eligible voters.

Obijection No. 4

A general atmosphere of fear, coercion, and confusion was created during the
critical period by the Union and its representatives, agents, or supporters, or by third
parties, that interfered with the employees’ ability to exercise a free, fair, and
uncoerced choice in this election, and interfered with the conduct of the election and
the election result.

Objection No. 5

The conduct set forth in Objections 1, 2, 3, and 4, above, either singularly or
cumulatively, destroyed the minimum laboratory conditions necessary for a free and
fair election, interfered with the employees’ ability to exercise a free, fair, and
uncoerced choice in this election, and interfered with the conduct of the election and
the election result.

Obijection No. 6

During the critical period, the Union and its representatives, agents and
supporters engaged in additional improper or objectionable conduct that interfered
with this election or rendered a free and fair election impossible.

1 This Objection was withdrawn at the hearing. JA-420.
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