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STATEMENT REGARDING ORAL ARGUMENT

Pan Am respectfully requests oral argument, which will facilitate the Court’s
understanding of the complicated contract provisions at issue and the broad

ramifications of the district court’s decision.
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JURISDICTIONAL STATEMENT

The U.S. District Court for the Southern District of Texas had subject matter
jurisdiction pursuant to 28 U.S.C. § 1332(a)(1) because Plaintiff and Defendant are
citizens of different States and the amount in controversy exceeds $75,000.00,
excluding interest and costs. Venue was proper pursuant to 28 U.S.C. § 1391
because substantial events giving rise to the claim occurred in that district.

The district court (Atlas, J.) granted Lexington’s motion for summary
judgment and denied Pan Am’s cross motion for partial summary judgment and its
motion for discovery pursuant to Fed. R. Civ. P. 56(d). ROA.978, ROA.988. Pan
Am filed a notice of appeal on May 23, 2019. ROA.989. This Court has

jurisdiction pursuant to 28 U.S.C. § 1291.



STATEMENT OF ISSUES PRESENTED FOR REVIEW

Pan Am seeks coverage from Lexington under a first-party property
insurance policy (the “Policy”) for damage caused by flooding after Hurricane
Harvey. Lexington contends that Pan Am’s loss is subject to the Policy’s
“Windstorm and Hail” deductible, which states that the deductible for Windstorm
or Hail damage 1is significantly increased if the Windstorm or Hail loss results from
a “Named Storm.” Pan Am contends that its loss due to flooding is subject only to
the Policy’s “Flood” deductible, which does not contain a “Named Storm”
provision.

If only the Flood deductible applies, then Lexington owes millions of
dollars, but if the Windstorm and Hail deductible applies, then Lexington owes
nothing. The district court ruled for Lexington, finding that Pan Am’s Flood loss
was a type of Windstorm loss and subject to the Windstorm and Hail deductible’s
Named Storm provision.

The issues presented are:

First, did the district court err by ignoring the Policy’s structure and
defined terms, which confirm that the Policy treats the perils of
“Windstorm™ and “Flood” as separate and distinct perils, and that the Flood
deductible applies to Flood loss “regardless of any other cause or event

contributing concurrently or in any other sequence of loss™?



Second, did the district court err by countermanding established law
holding that, absent clear contract language to the contrary, the term
“windstorm”—when used in property insurance policies—refers solely to
the insurable peril of damage due to the force of high-speed wind and does
not encompass the separate peril of damage due to flood?

Third, did the district court err by disregarding, and precluding
discovery to obtain, admissible evidence of insurance industry custom and
usage, which would explicate the structure of the Policy and confirm that the
peril of “windstorm” refers to damage due to the force of high-speed wind
and does not encompass damage due to flood?

Fourth, and 1in the alternative, even if Lexington’s Policy
interpretation were reasonable, did the district court err by ignoring
ambiguity created by (a) the existence of two different reasonable meanings
of the term “Windstorm,” and/or (b) the presence in the Policy of one clause
requiring application of the Flood deductible to any loss due to Flood
“regardless of”’ the existence of another weather event (such as a hurricane)
as a contributing cause of the loss, and a second inconsistent clause requiring
application of the Windstorm and Hail deductible to any loss due to a

Named Storm “regardless of” the existence of damage due to Flood?



STATEMENT OF THE CASE

A. Pan Am Sought Coverage for Flood Loss at Two Houston
Properties after Hurricane Harvey.

In the aftermath of Hurricane Harvey, Pan Am suffered not less than $6.7
million in damage due to flooding at buildings located at 777 Preston Street and
930 Main Street in Houston (the “Subject Properties”). ROA.7. The Subject
Properties were not damaged by wind. /d.

Pan Am’s Policy states: “This Policy covers physical loss or damage caused
by or resulting from Flood.” ROA.39. “Flood” is defined to encompass various
kinds of loss caused by water “regardless of any other cause or event contributing
concurrently or in any other sequence of loss.” ROA.39 (emphasis added). The
Flood definition—and the anti-concurrent causation clause within it—applies to
the term “Flood” “wherever used in this Policy.” /d.

The full definition is:

Flood:

Flood; surface water; rising waters; waves; tide or tidal water;
the release of water, the rising, overflowing or breaking of
boundaries of natural or man-made bodies of water; or the spray
therefrom, surface waters or sewer back-up resulting from any

of the foregoing; regardless of any other cause or event
contributing concurrently or in any other sequence of loss.

Id. (emphasis added).
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