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STATEMENT OF CORPORATE AFFILIATIONS  
AND FINANCIAL INTEREST 

 
Pursuant to 6th Cir. R. 26.1, Appellee, Redbubble Inc., makes the following 

disclosures: 
 
1. Is said party a subsidiary or affiliate of a publicly-owned corporation? 

If the answer is YES, list below the identity of the parent corporation 
or affiliate and the relationship between it and the named party: 
 
Yes. Redbubble Inc. is a wholly owned subsidiary of Redbubble 
Limited, an Australian publicly traded company. 

 
2. Is there a publicly-owned corporation, not a party to the appeal, that 

has a financial interest in the outcome? If the answer is YES, list the 
identity of such corporation and the nature of the financial interest: 
 
No. 

 
 

/s/ Gerhardt A. Gosnell II      November 21, 2019 
(Signature of counsel)                               Date 
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STATEMENT REGARDING ORAL ARGUMENT 

Redbubble agrees with OSU that oral argument should be permitted.  
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STATEMENT OF ISSUES 

1. Did the district court correctly hold that Redbubble is not liable for 

direct trademark infringement as a matter of law because it did not “use” the 

allegedly infringed marks in commerce, where the undisputed evidence 

demonstrated that Redbubble did not place the marks in question on products or 

advertisements (or on anything else), and did not make, advertise, offer for sale or 

sell the allegedly infringing products? 

2. Did the district court correctly hold that Redbubble is not liable for 

violation of the right of publicity of OSU’s former football coach, Urban Meyer, as 

a matter of law because Redbubble did not “use” any aspect of Mr. Meyer’s 

persona for a commercial purpose, where the undisputed evidence demonstrated 

that Redbubble did not place Mr. Meyer’s name or likeness on products or 

advertisements (or on anything else), and did not make, advertise offer for sale or 

sell products bearing Mr. Meyer’s name or likeness?  
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INTRODUCTION 

Plaintiff/Appellant The Ohio State University’s (“OSU’s”) position on 

appeal rests on a fundamental mischaracterization of the facts and law before this 

Court.  OSU repeatedly calls Redbubble an “on-demand printing website” or a 

“print-on-demand website,” attempting to lump Redbubble in with printers and 

other companies who directly “use” infringing marks “in commerce” by printing 

and selling infringing T-shirts and other products.  But the district court correctly 

determined that Redbubble cannot be held liable for direct trademark infringement 

for products offered or sold via the online marketplace it hosts, for the simple 

reason that Redbubble does not place the allegedly infringed marks on products (or 

for that matter anything else); it does not make, advertise, offer to sell or sell those 

products; and it does not otherwise use the marks in question, let alone in 

commerce. OSU’s Brief does not point to any facts to the contrary.  

OSU admits that “Redbubble did not upload Ohio State’s trademarks to its 

website; third parties did that.” (App. Br. at 17). Redbubble did not print or 

otherwise manufacture the products that OSU has accused of infringement (the 

“Accused Products”); that was done by independent third-party manufacturers who 

use their own facilities, employees, equipment and processes at the direction of 

sellers and their customers.  Redbubble never took possession, control or 

ownership of or title to the Accused Products. Redbubble personnel did not pack, 
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ship, perform quality control on or otherwise handle those products. And while 

OSU makes conclusory statements to the contrary, Redbubble did not sell or offer 

to sell the Accused Products under the legal definition of “sale.”  

Redbubble’s business activities differ markedly from those of SunFrog, 

Skreened, and other printer/sellers that have been held liable for direct trademark 

infringement in the opinions cited by OSU. Unlike Redbubble, both SunFrog and 

Skreened admittedly made and sold the products at issue. As the court below 

pointed out, this conduct formed the basis of the direct trademark infringement 

determinations in those cases.  

To hold Redbubble – which has not placed the OSU Marks on anything, and 

never possessed, made, advertised, offered or sold the Accused Products – liable 

for direct infringement under the Lanham Act would be unprecedented. OSU 

certainly has not cited to any case imposing liability for direct trademark 

infringement on a party that did not perform any of these acts. 

As the district court observed, the correct analogy is to cases analyzing the 

business model of the Amazon Marketplace. Amazon has repeatedly been held not 

liable for direct trademark infringement because, like Redbubble, Amazon does not 

sell or manufacture the products sold by third parties using its marketplace 

platform. See, e.g., Milo & Gabby, LLC v. Amazon.com, Inc., 2015 WL 4394673 

(W.D. Wash. July 16, 2015) (“Milo & Gabby I”), aff’d 693 F.App’x 879 (Fed. Cir. 
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2017) (“Milo & Gabby II”); Tre Milano, LLC v. Amazon.com, Inc., No. B234753, 

2012 WL 3594380 (Cal. App. 2012); see also Fox v. Amazon.com, Inc., 930 F.3d 

415 (6th Cir. 2019) (for a strict product liability claim, Amazon was not the seller 

of hoverboards offered through the Amazon Marketplace because Amazon “did 

not choose to offer the hoverboard for sale, did not set the price of the hoverboard, 

and did not otherwise exercise ‘sufficient control’ over the product”). Notably, 

both OSU and its supporting amici omit any substantive discussion of these 

analogous cases. 

The district court’s ruling does not prevent OSU from pursuing direct 

infringement claims against others. For example, OSU may have claims for direct 

trademark infringement against third-party Sellers who create and upload designs 

for and sell potentially infringing products. OSU may also have claims for direct 

infringement against third-party printers, although as OSU acknowledges, “they 

may well be entitled to the innocent printer defense.” (App. Br. at 57).  

OSU and the University Counsel Amici wrongly suggest that the district 

court’s ruling would completely immunize companies like Redbubble from 

liability for hosting a marketplace where third-party sellers might upload and sell 

products that infringe OSU’s trademarks. For example, a marketplace provider 

could, under circumstances not present here, be held liable for knowingly 

facilitating the sales of infringing products by third-parties. But “facilitating 
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infringement” does not give rise to direct liability, although it may constitute 

contributory infringement, a form of secondary liability. See Tiffany (NJ) Inc. v. 

eBay, Inc., 600 F.3d 93, 103 (2d Cir. 2010) (liability for direct infringement 

requires defendant’s personal use of the infringing mark, but liability “for 

contributory infringement [requires] culpably facilitating the infringing conduct of 

the counterfeiting vendors”). OSU has repeatedly confirmed that it brought no 

claim for contributory infringement; it “has only brought claims against Redbubble 

for direct infringement.” (Reply at 2, R. 39, PageID#594).  

Apparently recognizing the deficiencies in its direct infringement theory, 

OSU asserts for the first time on appeal another type of secondary liability claim: 

vicarious infringement. While a marketplace facilitator could theoretically be held 

liable (on other facts) for vicarious infringement, such claim was not presented or 

even mentioned in OSU’s Complaint, summary judgment papers, or elsewhere 

below, and was therefore waived. Even if OSU had asserted such a claim below, it 

would have failed because there was no evidence of a “partnership” or other 

preferred relationship between Redbubble and the alleged direct infringers. 

Finally, the district court correctly held that OSU’s claim for violation of the 

right of publicity of its former football coach is without merit. Such a claim 

requires that the defendant “use” some aspects of the plaintiff’s persona, but 

Redbubble made no such use.  
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Because Redbubble did not engage in conduct which might constitute a 

“use” of the content at issue, Redbubble did not directly infringe OSU’s 

trademarks or violate Mr. Meyer’s publicity rights. Redbubble respectfully 

requests that this Court affirm. 
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STATEMENT OF THE CASE 

A. BACKGROUND OF DEFENDANT REDBUBBLE. 

Much like the Amazon Marketplace and eBay, Redbubble is a global online 

marketplace platform. (Toy Decl. Exh. A, R.24-1, PageID#525-27). Founded in 

2006, and publicly traded on the Australian Securities Exchange since May 2016, 

Redbubble was formed to “[g]ive independent artists a meaningful new way to sell 

their creations” and operates under the stated mission of “bringing more creativity 

into the world.” (Id. Exhs. A-B, PageID#525-28). The independent artists using the 

Redbubble platform upload and sell their creative designs on high-quality, 

everyday products such as apparel, stationery, housewares, bags, and wall art.  

The Redbubble Marketplace provides a platform through which products can 

be listed and sold and automatically performs various services to facilitate such 

transactions. In particular, the Marketplace software connects third-party artists or 

“Sellers” automatically to third-party manufacturers, who print and pack the 

products, before third-party shippers pick up the products and deliver them to 

customers. (Luthra Decl. ¶3, R.26, PageID#559; Deshais Decl. ¶3, R.25, 

PageID#555). The platform also provides Sellers access to third-party payment 

processors who collect and process customer payments. (Luthra Decl. ¶4, R.559-

60). This transaction process is entirely Seller-directed and automated by the 

Redbubble Marketplace software. (Id.). No Redbubble personnel designed, 
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