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CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1(a), Princeton Vanguard,
LLC certifies that it is a wholly-owned subsidiary of S-L Snacks National, LLC,
which is in turn an indirect wholly-owned subsidiary of Campbell Soup Company,
which is publicly held. Snyder’s-Lance, Inc. certifies that it a wholly-owned
subsidiary of Pepperidge Farm, Inc., which is in turn an indirect wholly-owned

subsidiary of Campbell Soup Company, which is publicly held.
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INTRODUCTION

In 2004, the husband-and-wife team of Warren and Sara Wilson of Princeton,
New Jersey, developed a new snack food product: the pretzel cracker, which takes
the middle slice of a pretzel and produces it in a flat, cracker form. The Wilsons
coined their innovative creation “Pretzel Crisps” and, through their company,
Princeton Vanguard, applied to the United States Patent and Trademark Office to
register the mark PRETZEL CRISPS. A PTO trademark examiner denied
registration on the Principal Register but permitted registration on the Supplemental
Register, reflecting the PTO’s conclusion that the PRETZEL CRISPS mark was not
generic. Several years later, when the PRETZEL CRISPS mark had become
distinctive for Princeton Vanguard’s brand, Princeton Vanguard applied to register
the mark on the Principal Register. It submitted over 200 pages of evidence
demonstrating that, in the ensuing years, the term PRETZEL CRISPS had acquired
secondary meaning—i.e., the public perceived PRETZEL CRISPS as identifying the
Wilsons’ specific product. The trademark examiner agreed.

Princeton Vanguard’s registration effort then faced a new obstacle. The snack
giant Frito-Lay, which was developing a competing product, opposed registration,
arguing that PRETZEL CRISPS not only lacked secondary meaning but was generic,
thus warranting no trademark protection at all. The dispute went to the Trademark

Trial and Appeal Board (TTAB), which found PRETZEL CRISPS generic.



Section 1071 of Title 15 gives a party dissatisfied with a TTAB decision two
review options: it can appeal to the Federal Circuit under §1071(a), or it can file a
district court action under §1071(b). The former route limits the appellant to the
TTAB record, while the latter route allows the plaintiff to develop an expanded
factual record. Princeton Vanguard believed the TTAB committed legal error in
deeming PRETZEL CRISPS generic and so chose the Federal Circuit/§1071(a)
route. Frito-Lay was a party to that appeal and did not assert its statutory right to
have the appeal dismissed and force a district court filing. The Federal Circuit
agreed with Princeton Vanguard about the legal error and vacated the TTAB’s
decision and remanded. In 2017, the TTAB issued a new decision, concluding that
PRETZEL CRISPS is generic and, alternatively, lacks secondary meaning. This
time, perceiving the TTAB’s errors to encompass factual and legal errors, and
recognizing the usefulness of additional evidence concerning secondary meaning,
Princeton Vanguard filed a district court action pursuant to §1071(b), with the aim
of submitting additional evidence. Accordingly, Princeton Vanguard submitted six
more years of evidence underscoring the public’s connection of PRETZEL CRISPS
to the Wilsons’ product. Both parties moved for summary judgment.

At this point, Princeton Vanguard encountered an even more unforeseen
obstacle to enforcing its trademark rights. The District Court concluded sua sponte

that it lacked subject-matter jurisdiction over Princeton Vanguard’s §1071(b) action.



Despite the textual promise of a choice between pursuing a Federal Circuit appeal
or filing a district court action, the District Court held that because Princeton
Vanguard had chosen to appeal the 2014 TTAB decision under §1071(a), it was
precluded from seeking district court review of the 2017 TTAB decision under
§1071(b). In the District Court’s view, election of appellate review of a first TTAB
decision forever binds a party to that option for all future TTAB decisions in a case.

The District Court’s decision cannot stand. The statutory text provides two
options for review of a TTAB decision and does not dictate that the choice of review
routes for the first TTAB decision is a once-and-forever choice. A party that
perceives a purely legal error in a TTAB decision, appeals, and wins, is not
foreclosed from filing a district court action challenging a second TTAB decision on
remand when it believes augmentation of the record would make the TTAB’s error
manifest. Rather, as the leading trademark treatise puts it, the “choice of the forum
on review need only be made per decision, not per case.” 3 Thomas McCarthy,
McCarthy on Trademarks and Unfair Competition §21:20 (5th ed. 2019). That rule
is compelled by the statutory text, the relevant legislative history, and sound policy.
Furthermore, it is consistent with the decisions of the two other courts of appeals
that have addressed this issue; both allow a civil action challenging a second decision
to proceed in district court after a first decision was previously appealed to the court

of appeals. This Court should join those circuits in permitting this action to proceed.



JURISDICTIONAL STATEMENT

The District Court entered final judgment on October 21, 2019. Princeton
Vanguard timely appealed on November 20, 2019. The District Court had
jurisdiction over Princeton Vanguard’s challenge to a final TTAB decision under 15
U.S.C. §1071(b) and 28 U.S.C. §1331. This Court has jurisdiction under 28 U.S.C.
§1291.

STATEMENT OF THE ISSUE

Whether, after appealing an initial decision of the TTAB to the Federal Circuit
under 15 U.S.C. §1071(a) and obtaining a vacatur and remand, a party may seek
review of a second, subsequent decision of the Board by filing a civil action in
district court under §1071(b).

STATEMENT OF THE CASE
A. Legal Background

Under the Lanham Act, a party may apply to the United States Patent and
Trademark Office to register a trademark on either the “Principal Register” or
“Supplemental Register.” See 15 U.S.C. §§1051, 1091; Matal v. Tam, 137 S. Ct.
1744, 1752 (2017). Federal trademark registration “confers important legal rights
and benefits on trademark owners.” Matal, 137 S. Ct. at 1753. Registration on the
Principal Register “(1) serves as constructive notice of the registrant’s claim of
ownership of the mark; (2) is prima facie evidence of the validity of the registered

mark and of the registration of the mark, of the owner’s ownership of the mark, and
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